<br />
<b>Notice</b>:  Constant _JEXEC already defined in <b>/home/luatnhad/public_html/luathopdong.com/index.php</b> on line <b>20</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>29</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>32</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::load() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>161</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>138</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JRequest::clean() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>33</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JRequest::_cleanArray() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php</b> on line <b>463</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JRequest::_cleanArray() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php</b> on line <b>464</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JRequest::_cleanArray() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php</b> on line <b>465</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JRequest::_cleanArray() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php</b> on line <b>466</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JRequest::_cleanArray() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php</b> on line <b>467</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JRequest::_cleanArray() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php</b> on line <b>468</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>35</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>38</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>39</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::load() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>161</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>138</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>46</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>47</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>50</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>53</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::import() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>54</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/loader.php</b> on line <b>71</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>57</b><br />
<br />
<b>Strict Standards</b>:  Non-static method JLoader::register() should not be called statically in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php</b> on line <b>58</b><br />
<br />
<b>Warning</b>:  session_start(): Cannot send session cookie - headers already sent by (output started at /home/luatnhad/public_html/luathopdong.com/index.php:20) in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/session/session.php</b> on line <b>423</b><br />
<br />
<b>Warning</b>:  session_start(): Cannot send session cache limiter - headers already sent (output started at /home/luatnhad/public_html/luathopdong.com/index.php:20) in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/session/session.php</b> on line <b>423</b><br />
<br />
<b>Warning</b>:  Cannot modify header information - headers already sent by (output started at /home/luatnhad/public_html/luathopdong.com/index.php:20) in <b>/home/luatnhad/public_html/luathopdong.com/libraries/joomla/session/session.php</b> on line <b>426</b><br />
<br />
<b>Warning</b>:  in_array() expects parameter 2 to be array, string given in <b>/home/luatnhad/public_html/luathopdong.com/plugins/system/cefeedback.php</b> on line <b>106</b><br />
<br />
<b>Warning</b>:  Creating default object from empty value in <b>/home/luatnhad/public_html/luathopdong.com/plugins/system/jat3/core/joomla/modulehelper.php</b> on line <b>320</b><br />
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	<p><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">BÃ  Dáº§u vay tiá»�n cá»§a bÃ  Máº¿n vÃ  má»™t pháº§n tiá»�n vay Ä‘Æ°á»£c con bÃ  Dáº§u lÃ  Ã´ng A Ä‘á»©ng ra báº£o lÃ£nh. Trong thá»�i gian nÃ y, Ã´ng PhÃ´n Ä‘ang ná»£ bÃ  Dáº§u má»™t khoáº£n tiá»�n. Theo bÃ  Máº¿n trÃ¬nh bÃ y, ngÃ y 14/12/2004, bÃ  Máº¿n, bÃ  Dáº§u, Ã´ng A vÃ  Ã´ng PhÃ´ng gáº·p nhau vÃ  thá»‘ng nháº¥t chuyá»ƒn ná»£ tá»« bÃ  Dáº§u sang Ã´ng PhÃ´n. Vá»� phÃa mÃ¬nh, bÃ  Dáº§u trÃ¬nh bÃ y ngÃ y 14/12/2004, vá»›i sá»± cÃ³ máº·t cá»§a bÃ  Dáº§u, bÃ  Máº¿n, Ã´ng PhÃ´n vÃ  hai ngÆ°á»�i thuÃª nhÃ  lÃ m chá»©ng, bÃ  Máº¿n Ä‘Ã£ Ä‘á»“ng Ã½ chuyá»ƒn khoáº£n ná»£ 20.000.000 Ä‘á»“ng mÃ  bÃ  Dáº§u kÃ½ giáº¥y mÆ°á»£n cá»§a bÃ  Máº¿n Ä‘á»ƒ chuyá»ƒn sang cho Ã´ng PhÃ´n. Sau Ä‘Ã³ Ã´ng PhÃ´n khÃ´ng thanh toÃ¡n háº¿t khoáº£n tiá»�n cho bÃ  Máº¿n nÃªn bÃ  Máº¿n khá»Ÿi kiá»‡n Ä‘Ã²i bÃ  Dáº§u vÃ  Ã´ng A pháº£i tráº£ ná»£ cho bÃ  Máº¿n.</span></p>
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<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; VÃ dá»¥ liÃªn quan Ä‘áº¿n tranh cháº¥p giá»¯a má»™t cÃ´ng ty Viá»‡t Nam vÃ  má»™t cÃ´ng ty Há»“ng KÃ´ng sau Ä‘Ã¢y cho tháº¥y Ä‘iá»�u nÃ y: CÃ´ng ty Viá»‡t Nam bÃ¡n cho CÃ´ng ty Há»“ng KÃ´ng má»™t sá»‘ lÆ°á»£ng gáº¡o. Thá»±c hiá»‡n há»£p Ä‘á»“ng, CÃ´ng ty Há»“ng KÃ´ng chá»‰ Ä‘á»‹nh má»™t cÃ´ng ty khÃ¡c á»Ÿ nÆ°á»›c thá»© ba (ngÆ°á»�i mua láº¡i lÃ´ gáº¡o) má»Ÿ LC táº¡i ngÃ¢n hÃ ng á»Ÿ nÆ°á»›c thá»© ba cho CÃ´ng ty Viá»‡t Nam thá»¥ hÆ°á»Ÿng. GiÃ¡ trá»‹ gáº¡o lÃ  1.700.000 USD nhÆ°ng cÃ´ng ty thá»© ba chá»‰ thanh toÃ¡n cho 1.200.000 USD. CÃ´ng ty Viá»‡t Nam yÃªu cáº§u ngÆ°á»�i thá»© ba thanh toÃ¡n pháº§n cÃ²n láº¡i nhÆ°ng khÃ´ng Ä‘Æ°á»£c Ä‘Ã¡p á»©ng, do Ä‘Ã³ quay sang yÃªu cáº§u CÃ´ng ty Há»“ng KÃ´ng thanh toÃ¡n. Tuy nhiÃªn, theo CÃ´ng ty Há»“ng KÃ´ng, viá»‡c CÃ´ng ty Viá»‡t Nam cháº¥p nháºn má»Ÿ LC theo yÃªu cáº§u cá»§a ngÆ°á»�i mua láº¡i gáº¡o ngáº§m hiá»ƒu lÃ  Ä‘Ã£ cháº¥p nháºn viá»‡c chuyá»ƒn nghÄ©a vá»¥ tráº£ tiá»�n tá»« CÃ´ng ty Há»“ng KÃ´ng sang bÃªn thá»© ba, do váºy CÃ´ng ty Há»“ng KÃ´ng khÃ´ng cÃ²n nghÄ©a vá»¥ tráº£ tiá»�n cho CÃ´ng ty Viá»‡t Nam ná»¯a. Quan Ä‘iá»ƒm nÃ y khÃ´ng Ä‘Æ°á»£c Trá»�ng tÃ i cháº¥p nháºn. Theo Trá»�ng tÃ i, â€œTrong quan há»‡ há»£p Ä‘á»“ng mua bÃ¡n, ngÆ°á»�i mua cÃ³ nghÄ©a vá»¥ tráº£ tiá»�n hÃ ng cho ngÆ°á»�i bÃ¡n. NgÆ°á»�i mua tá»± tráº£, hoáº·c chuyá»ƒn nghÄ©a vá»¥ tráº£ tiá»�n sang ngÆ°á»�i thá»© ba, hoáº·c cÃ³ thá»ƒ á»§y quyá»�n cho ngÆ°á»�i thá»© ba thay mÃ¬nh tráº£ tiá»�n. HÃ nh vi cá»¥ thá»ƒ cá»§a CÃ´ng ty Há»“ng KÃ´ng trong vá»¥ tranh cháº¥p nÃ y khÃ´ng Ä‘Æ°á»£c coi lÃ  chuyá»ƒn nghÄ©a vá»¥ tráº£ tiá»�n sang ngÆ°á»�i thá»© ba, bá»Ÿi vÃ¬ <i>thá»© nháº¥t</i>, chÆ°a há»� cÃ³ má»™t sá»± thá»�a thuáºn thá»‘ng nháº¥t giá»¯a ba bÃªn: bá»‹ Ä‘Æ¡n (CÃ´ng ty Há»“ng KÃ´ng) lÃ  ngÆ°á»�i mua, nguyÃªn Ä‘Æ¡n (CÃ´ng ty Viá»‡t Nam) lÃ  ngÆ°á»�i bÃ¡n vÃ  ngÆ°á»�i thá»© ba lÃ  ngÆ°á»�i mua láº¡i gáº¡o vá»� viá»‡c chuyá»ƒn nghÄ©a vá»¥ tá»« bá»‹ Ä‘Æ¡n sang ngÆ°á»�i thá»© ba. Sá»± ngáº§m hiá»ƒu mÃ  bá»‹ Ä‘Æ¡n nÃªu trong vÄƒn thÆ° cá»§a mÃ¬nh chá»‰ lÃ  sá»± diá»…n giáº£i Ä‘Æ¡n phÆ°Æ¡ng, khÃ´ng cÃ³ Ä‘á»§ báº±ng chá»©ng vÃ  khÃ´ng thá»ƒ cháº¥p nháºn Ä‘Æ°á»£c. <i>Thá»© hai</i>, trÆ°á»›c khi LC Ä‘Æ°á»£c má»Ÿ, nguyÃªn Ä‘Æ¡n khÃ´ng há»� Ä‘Æ°á»£c thÃ´ng bÃ¡o vá»� nghÄ©a vá»¥ tráº£ tiá»�n hÃ ng cá»§a bá»‹ Ä‘Æ¡n Ä‘Ã£ Ä‘Æ°á»£c chuyá»ƒn sang bÃªn thá»© ba, vÃ¬ váºy, hÃ nh vi tráº£ tiá»�n cá»§a bÃªn thá»© ba theo chá»‰ thá»‹ cá»§a bá»‹ Ä‘Æ¡n Ä‘Æ°á»£c coi lÃ  viá»‡c bá»‹ Ä‘Æ¡n á»§y quyá»�n cho ngÆ°á»�i thá»© ba thay mÃ¬nh thá»±c hiá»‡n nghÄ©a vá»¥, tá»« Ä‘Ã³ bá»‹ Ä‘Æ¡n váº«n pháº£i chá»‹u trÃ¡ch nhiá»‡m trÆ°á»›c nguyÃªn Ä‘Æ¡n vá»� viá»‡c bÃªn thá»© ba khÃ´ng thá»±c hiá»‡n Ä‘Ãºng nghÄ©a vá»¥ Ä‘Ã³â€�<a href="#_ftn1" name="_ftnref1" title="">[1]</a>.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; Do ranh giá»›i giá»¯a hai cháº¿ Ä‘á»‹nh nÃ y ráº¥t má»�ng manh nÃªn cáº§n tháºn trá»�ng trong viá»‡c soáº¡n tháº£o thá»�a thuáºn Ä‘á»ƒ lÃ m rÃµ sá»± khÃ¡c nhau giá»¯a á»§y quyá»�n thá»±c hiá»‡n nghÄ©a vá»¥ vÃ  chuyá»ƒn giao nghÄ©a vá»¥ theo thá»�a thuáºn.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; Theo Ä�iá»�u 315 BLDS 2005 (tá»©c Ä�iá»�u 321 BLDS 1995), bÃªn cÃ³ nghÄ©a vá»¥ cÃ³ thá»ƒ chuyá»ƒn giao nghÄ©a vá»¥ dÃ¢n sá»± cho ngÆ°á»�i tháº¿ nghÄ©a vá»¥ â€œnáº¿u Ä‘Æ°á»£c bÃªn cÃ³ quyá»�n Ä‘á»“ng Ã½â€�. Bá»™ nguyÃªn táº¯c Unidroit cÅ©ng yÃªu cáº§u pháº£i cÃ³ sá»± Ä‘á»“ng Ã½ cá»§a ngÆ°á»�i cÃ³ quyá»�n nhÆ° BLDS nÆ°á»›c ta nhÆ°ng khÃ¡c vá»›i cá»§a ta, Bá»™ nguyÃªn táº¯c Unidroit cÃ³ quy Ä‘á»‹nh vá»� phÆ°Æ¡ng thá»©c â€œÄ‘á»“ng Ã½â€� cá»§a ngÆ°á»�i cÃ³ quyá»�n. Cá»¥ thá»ƒ, theo Ä�iá»�u 9.2.4, khoáº£n 1: â€œNgÆ°á»�i cÃ³ quyá»�n cÃ³ thá»ƒ Ä‘á»“ng Ã½ <span style="text-decoration: underline;">trÆ°á»›c</span> vá»� viá»‡c chuyá»ƒn giao nghÄ©a vá»¥â€�. VD, chá»§ sá»Ÿ há»¯u sÃ¡ng cháº¿ X kÃ½ há»£p Ä‘á»“ng chuyá»ƒn giao cÃ´ng nghá»‡ vá»›i A. Trong thá»�i háº¡n 10 nÄƒm, A pháº£i tráº£ tiá»�n thÃ¹ lao cho X. VÃ o thá»�i Ä‘iá»ƒm kÃ½ káº¿t há»£p Ä‘á»“ng, A dá»± kiáº¿n lÃ  Ä‘áº¿n má»™t thá»�i Ä‘iá»ƒm nháº¥t Ä‘á»‹nh, tiá»�n thÃ¹ lao Ä‘Ã³ sáº½ do cÃ´ng ty con cá»§a mÃ¬nh lÃ  B thanh toÃ¡n. X cÃ³ thá»ƒ Ä‘á»“ng Ã½ trÆ°á»›c trong há»£p Ä‘á»“ng lÃ  nghÄ©a vá»¥ thanh toÃ¡n tiá»�n thÃ¹ lao Ä‘Æ°á»£c chuyá»ƒn tá»« A sang B. Thiáº¿t nghÄ© chÃºng ta cÅ©ng nÃªn theo hÆ°á»›ng giáº£i quyáº¿t nÃ y. Giáº£i phÃ¡p Ä‘Ã³ hoÃ n toÃ n phÃ¹ há»£p vá»›i tinh tháº§n cá»§a Bá»™ luáºt dÃ¢n sá»± 2005 theo Ä‘Ã³ cáº§n dÃ nh cho cÃ¡c bÃªn nhiá»�u tá»± do há»£p Ä‘á»“ng.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; Khi cÃ³ chuyá»ƒn giao nghÄ©a vá»¥ thÃ¬ ngÆ°á»�i tháº¿ nghÄ©a vá»¥ lÃ  ngÆ°á»�i cÃ³ nghÄ©a vá»¥ Ä‘á»‘i vá»›i bÃªn cÃ³ quyá»�n. Váº¥n Ä‘á»� cÃ²n láº¡i lÃ  ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u cÃ³ Ä‘Æ°á»£c giáº£i phÃ³ng nghÄ©a vá»¥ vá»›i bÃªn cÃ³ quyá»�n khÃ´ng? CÃ¢u tráº£ lá»�i lÃ  ráº¥t quan trá»�ng, nháº¥t lÃ  khi ngÆ°á»�i tháº¿ nghÄ©a vá»¥ khÃ´ng thá»±c hiá»‡n Ä‘Ãºng nghÄ©a vá»¥. Thá»±c táº¿ cho tháº¥y, cÃ¡c há»‡ thá»‘ng luáºt tÆ°Æ¡ng Ä‘á»‘i khÃ¡c nhau. á»ž chÃ¢u Ã‚u, má»™t sá»‘ nÆ°á»›c cho ráº±ng ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u Ä‘Æ°á»£c giáº£i phÃ³ng hoÃ n toÃ n nhÆ°ng má»™t sá»‘ nÆ°á»›c láº¡i quy Ä‘á»‹nh ngÆ°á»£c láº¡i.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; BLDS nÆ°á»›c ta cÃ²n ráº¥t sÆ¡ sÃ i vá»� váº¥n Ä‘á»� nÃ y. Theo BLDS thÃ¬ â€œtrong trÆ°á»�ng há»£p nghÄ©a vá»¥ dÃ¢n sá»± cÃ³ biá»‡n phÃ¡p báº£o Ä‘áº£m Ä‘Æ°á»£c chuyá»ƒn giao thÃ¬ biá»‡n phÃ¡p báº£o Ä‘áº£m Ä‘Ã³ cháº¥m dá»©t, náº¿u khÃ´ng cÃ³ thá»�a thuáºn khÃ¡câ€�. NhÆ° váºy, viá»‡c chuyá»ƒn giao nghÄ©a vá»¥ giáº£i phÃ³ng cÃ¡c biá»‡n phÃ¡p báº£o Ä‘áº£m. Trong thá»±c táº¿, cÃ³ hai loáº¡i báº£o Ä‘áº£m chá»§ yáº¿u lÃ  báº£o Ä‘áº£m do chÃnh ngÆ°á»�i cÃ³ nghÄ©a vá»¥ cung cáº¥p nhÆ° cáº§m cá»‘, tháº¿ cháº¥p tÃ i sáº£n cá»§a bÃªn cÃ³ nghÄ©a vá»¥ hoáº·c do ngÆ°á»�i thá»© ba thá»±c hiá»‡n nhÆ° báº£o lÃ£nh. BLDS khÃ´ng phÃ¢n biá»‡t hai loáº¡i nÃ y nÃªn viá»‡c giáº£i phÃ³ng biá»‡n phÃ¡p báº£o Ä‘áº£m Ã¡p dá»¥ng cho báº¥t ká»³ loáº¡i báº£o Ä‘áº£m nÃ o. Trong báº£n Ã¡n nÃ y, nghÄ©a vá»¥ cá»§a bÃ  Dáº§u cÃ³ Ã´ng A báº£o lÃ£nh. Vá»›i quy Ä‘á»‹nh vá»«a nÃªu thÃ¬ khi nghÄ©a vá»¥ Ä‘Æ°á»£c chuyá»ƒn giao theo thá»�a thuáºn cho ngÆ°á»�i khÃ¡c thÃ¬ biá»‡n phÃ¡p báº£o lÃ£nh cháº¥m dá»©t, tá»©c Ã´ng A khÃ´ng cÃ²n trÃ¡ch nhiá»‡m vá»›i bÃ  Máº¿n ná»¯a. Ä�Ã¢y cÅ©ng lÃ  hÆ°á»›ng giáº£i quyáº¿t cá»§a TÃ²a Ã¡n trong báº£n Ã¡n nÃ y bá»Ÿi vÃ¬ sau khi thá»«a nháºn viá»‡c chuyá»ƒn giao nghÄ©a vá»¥ theo thá»�a thuáºn lÃ  há»£p phÃ¡p, TÃ²a Ã¡n Ä‘Ã£ â€œbÃ¡c yÃªu cáº§u cá»§a bÃ  Máº¿n Ä‘Ã²i Ã´ng A pháº£i tráº£ sá»‘ tiá»�n 20.000.000 Ä‘á»“ngâ€�.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; BLDS cá»§a chÃºng ta khÃ´ng cho biáº¿t lÃ  ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u cÃ³ Ä‘Æ°á»£c giáº£i phÃ³ng hay khÃ´ng. Náº¿u chÃºng ta cho ráº±ng ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u váº«n cÃ³ trÃ¡ch nhiá»‡m Ä‘á»‘i vá»›i ngÆ°á»�i cÃ³ quyá»�n thÃ¬ chÃºng ta khÃ´ng tháº¥y sá»± khÃ¡c nhau giá»¯a cháº¿ Ä‘á»‹nh chuyá»ƒn giao nghÄ©a vá»¥ Ä‘Æ°á»£c quy Ä‘á»‹nh táº¡i Ä�iá»�u 315, 316, 317 BLDS 2005 vá»›i cháº¿ Ä‘á»‹nh vá»� â€œthá»±c hiá»‡n nghÄ©a vá»¥ dÃ¢n sá»± thÃ´ng qua ngÆ°á»�i thá»© baâ€� táº¡i Ä‘iá»�u 293 BLDS 2005. Do váºy, Ä‘á»ƒ chuyá»ƒn giao nghÄ©a vá»¥ lÃ  má»™t cháº¿ Ä‘á»‹nh Ä‘á»™c láºp vá»›i cháº¿ Ä‘á»‹nh thá»±c hiá»‡n nghÄ©a vá»¥ thÃ´ng qua ngÆ°á»�i thá»© ba, chÃºng ta nÃªn cho ráº±ng <span style="text-decoration: underline;">viá»‡c chuyá»ƒn giao nghÄ©a vá»¥ giáº£i phÃ³ng ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u</span> <i>trá»« khi cÃ¡c bÃªn cÃ³ thá»�a thuáºn khÃ¡c</i>. Ä�Ã¢y cÅ©ng lÃ  giáº£i phÃ¡p mÃ  TÃ²a Ã¡n Ã¡p dá»¥ng trong báº£n Ã¡n Ä‘ang Ä‘Æ°á»£c bÃ¬nh luáºn.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; Há»‡ quáº£ Ä‘áº§u tiÃªn cá»§a chuyá»ƒn giao nghÄ©a vá»¥ lÃ  ngÆ°á»�i tháº¿ nghÄ©a vá»¥ trá»Ÿ thÃ nh ngÆ°á»�i cÃ³ nghÄ©a vá»¥ Ä‘á»‘i vá»›i bÃªn cÃ³ quyá»�n. Do Ä‘Ã³, bÃªn cÃ³ quyá»�n Ä‘Æ°á»£c phÃ©p yÃªu cáº§u ngÆ°á»�i nÃ y thá»±c hiá»‡n nghÄ©a vá»¥ Ä‘Æ°á»£c chuyá»ƒn giao. Ngoáº¡i trá»« nhá»¯ng biá»‡n phÃ¡p báº£o Ä‘áº£m nhÆ° Ä‘á»� cáºp á»Ÿ trÃªn, ná»™i dung cá»§a nghÄ©a vá»¥ Ä‘Æ°á»£c chuyá»ƒn giao khÃ´ng bá»‹ thay Ä‘á»•i. Cháº³ng háº¡n, náº¿u lÃ  chuyá»ƒn ná»£ thÃ¬ bÃªn tháº¿ nghÄ©a vá»¥ cÃ³ trÃ¡ch nhiá»‡m thanh toÃ¡n cáº£ ná»£ chÃnh vÃ  lÃ£i. Tuy nhiÃªn, pháº£i thá»«a nháºn ráº±ng, má»‘i quan há»‡ giá»¯a ngÆ°á»�i cÃ³ quyá»�n vÃ  ngÆ°á»�i tháº¿ nghÄ©a vá»¥ ráº¥t phá»©c táº¡p trong khi Ä‘Ã³ BLDS khÃ´ng cÃ³ quy Ä‘á»‹nh nÃ o vá»� váº¥n Ä‘á»� nÃ y.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; Cháº³ng háº¡n nhÆ° ngÆ°á»�i tháº¿ nghÄ©a vá»¥ cÃ³ thá»ƒ viá»‡n dáº«n má»‘i quan há»‡ cá»§a mÃ¬nh vá»›i ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u Ä‘á»ƒ Ä‘á»‘i khÃ¡ng vá»›i ngÆ°á»�i cÃ³ quyá»�n hay khÃ´ng? Theo Bá»™ nguyÃªn táº¯c chÃ¢u Ã‚u vá»� há»£p Ä‘á»“ng thÃ¬ ngÆ°á»�i cÃ³ nghÄ©a vá»¥ má»›i khÃ´ng thá»ƒ viá»‡n dáº«n má»‘i quan há»‡ cá»§a mÃ¬nh vá»›i ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u Ä‘á»ƒ Ä‘á»‘i khÃ¡ng vá»›i ngÆ°á»�i cÃ³ quyá»�n (Ä�iá»�u 12.102, khoáº£n 1). á»ž Ä‘Ã¢y, quy pháº¡m nÃ y báº£o vá»‡ bÃªn cÃ³ quyá»�n vÃ  Ä‘Æ°á»£c Ã¡p dá»¥ng ngay cáº£ khi bÃªn cÃ³ quyá»�n biáº¿t ráº±ng má»‘i quan há»‡ giá»¯a ngÆ°á»�i tháº¿ nghÄ©a vá»¥ vÃ  ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u cÃ³ kháº£ nÄƒng vÃ´ hiá»‡u. VD: A bÃ¡n cho C má»™t tÃ¡c pháº©m nghá»‡ thuáºt Ä‘Æ°á»£c cÃ¡c bÃªn coi lÃ  tÃ¡c pháº©m nghá»‡ thuáºt Trung Quá»‘c thá»�i Trung cá»• vá»›i giÃ¡ lÃ  20.000 euro vÃ  thá»�a thuáºn ráº±ng C thay tháº¿ A vá»›i tÆ° cÃ¡ch lÃ  ngÆ°á»�i cÃ³ nghÄ©a vá»¥ Ä‘á»‘i vá»›i NgÃ¢n hÃ ng B. Sau khi nháºn Ä‘Æ°á»£c thÃ´ng bÃ¡o cá»§a A, NgÃ¢n hÃ ng B Ä‘á»“ng Ã½ viá»‡c tháº¿ nghÄ©a vá»¥ nÃ y. NhÆ°ng Ãt lÃ¢u sau, cÃ³ chá»©ng cá»© rÃµ rÃ ng A Ä‘Ã£ bÃ¡n cho C tÃ¡c pháº©m nghá»‡ thuáºt giáº£. Theo quy Ä‘á»‹nh cá»§a Bá»™ nguyÃªn táº¯c chÃ¢u Ã‚u vá»� há»£p Ä‘á»“ng thÃ¬ sá»± viá»‡c nÃ y khÃ´ng lÃ m áº£nh hÆ°á»Ÿng Ä‘áº¿n viá»‡c chuyá»ƒn giao nghÄ©a vá»¥.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; Thiáº¿t nghÄ© chÃºng ta cÅ©ng nÃªn theo hÆ°á»›ng nÃ y nháº±m Ä‘áº£m báº£o quyá»�n lá»£i cá»§a ngÆ°á»�i cÃ³ quyá»�n. Bá»Ÿi láº½, theo BLDS thÃ¬ trong trÆ°á»�ng há»£p nghÄ©a vá»¥ dÃ¢n sá»± cÃ³ biá»‡n phÃ¡p báº£o Ä‘áº£m Ä‘Æ°á»£c chuyá»ƒn giao thÃ¬ biá»‡n phÃ¡p báº£o Ä‘áº£m Ä‘Ã³ cháº¥m dá»©t. Ä�á»ƒ bÃ¹ trá»« viá»‡c cháº¥m dá»©t cÃ¡c biá»‡n phÃ¡p báº£o Ä‘áº£m nÃ y, chÃºng ta khÃ´ng nÃªn cho phÃ©p viá»‡n dáº«n má»‘i quan há»‡ giá»¯a ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u vÃ  ngÆ°á»�i cÃ³ nghÄ©a vá»¥ má»›i Ä‘á»ƒ cáº£n trá»Ÿ hiá»‡u lá»±c cá»§a viá»‡c chuyá»ƒn giao nghÄ©a vá»¥.</span></p>
<p style="margin: 6pt 0in; text-align: justify;"><span style="font-family: tahoma,arial,helvetica,sans-serif; font-size: 10pt;">&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; NhÆ° Ä‘Ã£ nÃ³i á»Ÿ trÃªn, ná»™i dung cá»§a nghÄ©a vá»¥ Ä‘Æ°á»£c chuyá»ƒn giao khÃ´ng bá»‹ thay Ä‘á»•i máº·c dÃ¹ ngÆ°á»�i thá»±c hiá»‡n nghÄ©a vá»¥ thay Ä‘á»•i. Do váºy, máº·c dÃ¹ BLDS hiá»‡n hÃ nh khÃ´ng cÃ³ quy Ä‘á»‹nh rÃµ rÃ ng, chÃºng ta nÃªn cho phÃ©p ngÆ°á»�i cÃ³ nghÄ©a vá»¥ má»›i viá»‡n dáº«n nhá»¯ng Ä‘á»‘i khÃ¡ng mÃ  ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u cÃ³ thá»ƒ viá»‡n dáº«n Ä‘á»ƒ Ä‘á»‘i khÃ¡ng vá»›i ngÆ°á»�i cÃ³ quyá»�n. á»ž Ä‘Ã¢y, chuyá»ƒn giao nghÄ©a vá»¥ thÃ¬ chuyá»ƒn giao cáº£ nhá»¯ng nghÄ©a vá»¥ vÃ  quyá»�n gáº¯n liá»�n vá»›i nghÄ©a vá»¥ nÃ y. Cháº³ng háº¡n, náº¿u trÆ°á»›c Ä‘Ã¢y, ngÆ°á»�i cÃ³ nghÄ©a vá»¥ ban Ä‘áº§u cÃ³ quyá»�n táº¡m Ä‘Ã¬nh chá»‰ hoáº·c tá»« chá»‘i thá»±c hiá»‡n nghÄ©a vá»¥ Ä‘á»‘i vá»›i ngÆ°á»�i cÃ³ quyá»�n trÃªn cÆ¡ sá»Ÿ Ã¡p dá»¥ng cÃ¡c biá»‡n phÃ¡p phÃ²ng vá»‡ (VD do ngÆ°á»�i cÃ³ quyá»�n khÃ´ng thá»±c hiá»‡n Ä‘Ãºng nghÄ©a vá»¥ cá»§a mÃ¬nh) thÃ¬ ngÆ°á»�i cÃ³ nghÄ©a vá»¥ má»›i cÅ©ng cÃ³ thá»ƒ Ã¡p dá»¥ng cÃ¡c biá»‡n phÃ¡p phÃ²ng vá»‡ Ä‘Ã³ Ä‘á»‘i vá»›i ngÆ°á»�i cÃ³ quyá»�n.</span></p>
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